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Micro Metl Corporation|

and Local Union No. 41,
International Association,
-CA-12202 and 25-RC-

July 28, 1981

7432
DECISION,
CERTIFICATIO
ELE

On March 11, 1981,
Robert A. Giannasi issue|
this proceeding. There

RDER, AND
OF RESULTS OF
TION

dministrative Law Judge
the attached Decision in
ter, the Charging Party

filed exceptions and a supporting brief, the General
Counsel filed cross-exceptions and a brief in sup-
port thereof, and Respdndent filed an answering

brief.

The Board has considered the record and the at-

tached Decision in ligh

t of the exceptions and

briefs and has decided tp affirm the rulings, find-
ings,! and conclusions of the Administrative Law

Judge and to adopt his re
ORI

Pursuant to Section 10
Relations Act, as amende
lations Board adopts as it

commended Order.2

DER

¢) of the National Labor
d, the National Labor Re-
5 Order the recommended

Order of the Adminisfrative Law Judge and
hereby orders that Respondent, Micro Metl Corpo-
ration, Indianapolis, Indiana, its officers, agents,

successors, and assigns,

shall take the action set

forth in the said recommepded Order.
IT 1S FURTHER ORDERED that the Union’s objec-

tions to the election co
7432 on May 8, 1980,
overruled.

ducted in Case 25-RC-
e, and they hereby are,

! The Charging Party and the Geheral Counsel have excepted to cer-

tain credibility findings made by the

Administrative Law Judge. It is the

Board’s established policy not to overrule an administrative law judge's
resolutions with respect to credibility unless the clear preponderance of
all of the relevant evidence convincgs us that the resolutions are incor-
recl. Standard Dry Wall Products, Inc., 91 NLRB 544 (1950), enfd. 188
F.2d 362 (3d Cir. 1951). We have caiefully examined the record and find

no basis for reversing his findings.

In sec. 111 of his Decision, the Administrative Law Judge stated that

“Butler had not signed a card on

May 21 when Propes had leafed

through the cards solicited by Pope oh that day.” The record reveals that

Propes examined the authorization c4
hereby correct this inadvertent error.

rds on March 21, not May 21, We

2 The Administrative Law Judge fecommended that the Board over-

ruled the Charging Party’s objectios
7432. He also recommended that thel

s to the election in Case 25-RC-
Board sustain the challenge to the

ballot of Walter Butler, and that the Board direct the Regional Director
to open and count the challenged ballot of James Cunningham and certi-

fy the results of the election. Contrary

to the Administrative Law Judge's

recommendation, we will not direct the opening of Cunningham’s ballot

and the issuance of a revised tally of Y
May 8, 1980, shows seven votes for th
Union, with two challenged ballots.
challenge to Butler’s ballot, Cunningh
of the election results. Accordingly,
sults of Election.

257 NLRB No. §

pllots. The tally of ballots issued on
e Union and eight votes against the
Thus, since we have sustained the
hm's ballot cannot be determinative
e will issue a Certification of Re-
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As the Union has not received a majority of the
valid ballots cast in the election conducted in Case
25-RC-7432 on May 8, 1980, we will certify the
results of the election.

CERTIFICATION OF RESULTS OF
ELECTION

It is hereby certified that a majority of the valid
ballots have not been cast for Local Union No. 41,
Sheet Metal Workers International Association,
AFL-CIO, and that said organization is not the ex-
clusive representative of all the employees, in the
unit herein involved, within the meaning of Section
9(a) of the National Labor Relations Act, as
amended.

DECISION

STATEMENT OF THE CASE

ROBERT A. GIANNAS]L, Administrative Law Judge:
This case was heard by me on December 1 and 2, 1980,
in Indianapolis, Indiana. The complaint, as amended, al-
leges that Micro Metl Corporation (herein called Re-
spondent),! violated Section 8(a)(1) of the Act by var-
ious conduct and statements made to employees. It also
alleges that Respondent violated Section 8(a)(3) and (1)
of the Act by discharging employee Walter Butler, and
by withholding “promised and periodic” wage increases
in order to discourage employees from engaging in union
activities. The Charging Party, Local Union No. 41,
Sheet Metal Workers International Association, AFL-
CIO (herein called the Union), lost a Board-conducted
election in Case 25-RC-7432; which was held on May 8§,
1980.2 The Union filed objections to that election. The
objections are also alleged as unfair labor practices. The
Acting Regional Director issued a Report on Objections
and Challenges which was, thereafter, appealed to the
Board. The Board determined that the issue on objec-
tions and two other issues involving the status of voters
Butler and Cunningham should be heard in connection
with the complaint in Case 25-CA-12202. The Board
consolidated the two cases and ordered a hearing before
an administrative law judge. The complaint alleges that
the Union obtained majority status by virtue of signed
authorization cards and that Respondent’s failure to bar-
gain with the Union violated Section 8(a)(5) and (1) of
the Act because its unfair labor practices rendered the
election invalid and require a bargaining order as a reme-
dial matter. Respondent denies the essential allegations in
the complaint and urges that the election resulis be
upheld. The parties filed briefs.?

Upon the entire record in this case and from my obser-
vation of the witnesses and their demeanor, 1 hereby
make the following:

* Certain errors in the transcript are hereby noted and corrected.

2 Seven votes were cast for the Union and eight were cast against the
Union. There were three challenged ballots, only two of which are 1o be
resolved in this proceeding.

31 wish to commend counsel for the Charging Party and for Respond-
ent for their excellent briefs in this case.



FINDINGS OF FACT

1. THE BUSINESS OF RESPONDENT

Respondent, an Indiana corpora

ion which maintains

its principal office and place of buginess in Indianapolis,
Indiana, is engaged in the manufacture, sale, and distribu-

tion of air-conditioning components
During the 12 months prior to the

plaint, Respondent sold and shipped

facility goods and products valued

and related products.
issuance of the com-
from its Indianapolis
in excess of $50,000

directly to points outside Indiana apd purchased and re-

ceived at its Indianapolis facility

valued in excess of $50,000 directly

|goods and products
from points outside

Indiana. Accordingly, I find, as Respondent admits, that

it is an employer engaged in comm

prce within the mean-

ing of Section 2(2), (6), and (7) of the Act.

11. THE LABOR ORGAN

The Union herein is a labor or
meaning of Section 2(5) of the Act.

1. THE ALLEGED UNFAIR LA

Beginning on Wednesday, Marc}

undertook a campaign to organize

ZATION

panization within the

BOR PRACTICES

19, 1980, the Union
Respondent’s employ-

ees. Employee Arthur Pope was {he leading employee
organizer. By the following Monday, March 24, the

Union had obtained 14 signed
enough to demand recognition and

authorization cards,
file an election peti-

tion. The signed cards were secured primarily through

the efforts of Pope.
On March 25, two union repres

bntatives went to Re-

spondent’s plant and sought to dee President Patrick

Booher. He was unavailable, so t}
the Union asserting that a majority

ey left a letter from
of the employees had

signed cards and requesting recogmition. Later that day,

the union representatives filed an
the Board.

On April 8, 1980, in a letter to ¢
knowledged the Union’s demand
stated Respondent’s refusal to bargj

1980.

1 turn now to the specific allegat

Section 5(a) of the complaint all
March 21, 1980, Night Superintend
Propes engaged in surveillance of
threatened employees with wage re
sure if they selected a union to rep
ee Pope testified that, on Friday, M
his shift, he was waiting for empl
the warehouse so that they coul
took off his jacket and laid it on
started talking to Gioscio. Propes
the work of the night shift, approg
some union literature and some si
tion cards in his jacket pocket.
Propes removed the cards and exa
time.” Gioscio confirms this test
Pope, Propes then started “telling
about the union and then he said tH

election petition with

mployees, Booher ac-
for recognition and
uin in the absence of a

Board election which had been Theduled for May 8,

ions in the complaint.
bges that, on or about
ent Winfrey “Wimp”
union activities and
duction and plant clo-
resent them. Employ-
arch 21, at the end of
byee Mike Gioscio in
{ leave together. He
some boxes. He then
who was preparing
ched Pope. Pope had
pned union authoriza-
According to Pope,
mined them *‘one at a
mony. According to
me what he thought
at the money we was

making right now we would be making less if the union
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did get in, and Pat’s dad, the union tried to gat in the
plant one time and he said that the, that his dad just
closed down the plant and he said that would probably
be the same thing that would happen.” Gioscio’s testimo-
ny about what Propes said is a bit different. He essential-
ly confirmed Pope’s testimony about the plant closing,
but he did not testify that Propes mentioned anything
about making less money if the Union came in. He did
testify that Propes said that “this would cause a lot of
problems.” Neither employee was cross-examined about
this incident.*

Propes acknowledges that he approached Pope and
saw him with union cards. He testified, however, that
the cards were ‘“laying on his coat. . . .” Propes also
testified that this incident took place during working
hours, that he did not read the cards, and that no one
else was with Pope. According to Propes, Pope asked
him if he was going to tell Plant Foreman Ron Sandlin,
and Propes ‘“told him I didn’t care what he done, the
best thing he could do was through [sic] them in the
trash.” He denied threatening closure of the plant or re-
duction of wages. In his affidavit, Propes stated that he
read the cards, but explained “not as far as names.” He
said he saw the heading on the top card, and “dropped
them.”

1 credit Pope’s testimony, as corroborated by Gioscio,
that Propes did remove the cards from Pope’s jacket and
read them and that he made the statement attributed to
him about the plant closing. Neither witness was cross-
examined on this point, and the testimony is confirmed
somewhat by the fact that President Booher’s father did
in fact move or close his operations after a union dispute.
Propes seemed unsure of himself in explaining the appar-
ent inconsistency between his testimony and his affidavit
concerning whether he read the cards he picked up from
Pope’s jacket. On the other hand, Gioscio did not cor-
roborate Pope’s testimony that Propes said something
about the employees earning less if a union were in the
plant. In the absence of such corroboration, I do not
view Pope’s contradicted testimony as sufficiently clear
to justify a finding that Propes made any kind of a threat
that Respondent would lower wages if the employees se-
lected the Union. Even in Pope’s account, it was unclear
whether the decrease in wages mentioned by Propes
would be caused by Respondent or would be implement-
ed in retaliation for the employees’ union activity.

In accordance with the above analysis, I find that
Propes removed union cards from Pope’s jacket pocket,
read them “one at a time and commented that he be-
lieved Respondent would close the plant if the Union
were selected as bargaining representative. The latter
comment is clearly an unlawful threat in violation of
Section 8(a)(1) of the Act. Propes’ prior conduct in re-
moving union cards from Pope’s jacket pocket and read-
ing them individually is alleged as illegal surveillance.
The General Counsel does not discuss this point in his
brief. The Charging Party cites Rich’s Precision Foundry,

4 Pope did not vote in the election and is no longer employed with
Respondent, although the record does not show when or why he left Re-
spondent’s employment. Gioscio. who is still emploved. served as the
Union’s election observer in the May 8, 1980, election.
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Inc., 250 NLRB 1317, 1319 (1980), where the Board
found unlawful a search of an employee’s locker for a
document the employer kngw had something to do with
a union. Respondent points |out that Propes was perform-
ing his job on company prgperty and had no intention of
trying to observe union actjvities. Respondent cites cases
which hold, in effect, that| the mere observation by an
employer of employees engaging in union activity on the
employer’s premises is not |surveillance. Here, however,
Propes did more than mere]y observe union activity. He
invaded Pope’s privacy by |[removing cards from Pope’s
jacket pocket and reading| them. Had Propes stopped
after he picked up the chrds, his conduct could be
viewed simply as an act of furiosity, and, in the absence
of any prior indication that| he was interested in Pope’s
union activity, the matter cduld be dismissed as an isolat-
ed incident with no coercive impact. By his deliberate
act of reading the cards, however, Propes engaged in the
same type of activity which |makes surveillance unlawful.
He sought to obtain information which was or could
have been useful for future |discrimination. He did so in
front of two employees and| followed his actions with a
coercive remark. Accordingly, I find that Propes’ con-
duct in removing signed, unjon cards from Pope’s jacket
pocket and reading them individually was violative of
Section 8(a)(1) of the Act.

Paragraph 5(b) of the coniplaint alleges that President
Pat Booher threatened employees by stating that Re-
spondent would “bargain from scratch” if the employees
selected the Union as bargaining representative. The only
evidence in support of this allegation was that of Gioscio
who testified that, in respofise to an invitation in Re-
spondent’s preelection letters that employees should
come in and talk to supervisdrs if they had any questions
about the election, he went |to Sandlin’s office. He did
not specify the date or the time of the meeting. Sandlin
and Gioscio talked about the| merits of union representa-
tion. According to Gioscio, Booher came into the office
after about 20 minutes and joined the conversation, men-
tioning company benefits such as paid vacations and holi-
days. Booher went on to state, according to Gioscio, that
if the Union “was to come ip there, it would do away
with all of our benefits and gtart from zero on negotia-
tions for a [sic] new benefits | . . .” Booher and Sandlin
denied that Booher made any such statement. Gioscio
was not cross-examined on this point, but Booher and
Sandlin withstood cross-examiination by counsel for the
Charging Party on this point, Booher testified in more
detail than did Gioscio about his participation in the
meeting. Booher said that the letter to employees was
“self-explanatory,” and he answered Gioscio’s questions.
In view of Booher’s more detdiled testimony and the fact
that Gioscio came into the office specifically to ask ques-
tions, I find it likely that Bodher’s account is the more
accurate one. Moreover, such h threat is out of character
for Booher, who made a speec¢h, which is in the record,
devoid of such threats, and wrbte two letters to employ-
ees whose contents were not |alleged to be unlawful. I
credit Booher, who was corroforated by Sandlin, that he
did not threaten to bargain from scratch if the Union
were selected as bargaining representative.

Paragraph 5(c) alleges that, on or about May 7, 1980,
Booher threatened employees with layoff if the Union
was selected by employees and ‘“‘directed” that employ-
ees form their own employee committee. The allegation
obviously refers to a captive audience speech given by
Booher on that date to all employees. A copy of the
speech is in the record and there is no allegation that
anything in the speech itself is unlawful. There was a
question-and-answer period after the speech, but no em-
ployees testified to any threats of layoff either during the
speech or in the question-and-answer period thereafter.
Some specifically testified there were none. Booher cre-
dibly denied that he ever made such threats. According-
ly, I shall dismiss the allegation in paragraph 5(c) of the
complaint concerning a threat to employees that there
would be layoffs if the Union were selected as bargain-
ing representative.

With respect to the second allegation of paragraph
5(c), Gioscio testified that during the speech, “later on,”
Booher said that “he could not understand why we were
going to pay union dues and hire somebody to come in
and speak for us when it was all we had to do was just
form a committee and talk to him and Mr. Sandlin.” The
speech, which is in the record, contains no reference to a
request that employees form a committee. Booher denied
that he directed, instructed, or requested employees to
form their own committee to bargain with Respondent.
On cross-examination, he did candidly concede that he
spoke about a committee at some point during the cam-
paign. It was assumed by counsel for the General Coun-
sel that this took place during the question-and-answer
period after the speech, but I do not believe it is clear in
the record when the statement or statements were made.
Booher credibly testified as follows:

Q. You said they should have formed a commit-
tee a long time ago?

A. Yes, 1 had been accused several times of poor
communication and everytime I accuse me of it I
said guilty I am guilty, guilty as charged, 1 had
been so busy that I had not had a chance to come
out and tell you employees what is going on up
here and 1 said probably you should have formed a
committee a long time ago to have settled this dif-
ference.

I believe Gioscio was confused about what was said in
the speech by Booher and that he did not accurately re-
flect what Booher said. Presumably, other employees
were present during the speech when Booher allegedly
made his remarks. None, however, came forward and
corroborated Gioscio even though seven or eight of
them testified in this hearing. I credit Booher’s testimony
that he did not direct, instruct, or request employees to
form a committee to bargain with Respondent on May 7,
1980, either in the speech or in the question-and-answer
period after the speech. Booher's own testimony indi-
cates that his opinion that the employees should have
formed a committee *“a long time ago” to facilitate com-
munication was expressed in connection with his failings
as a manager. There was no order or direction that the
employees should substitute a committee for the Union
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as a bargaining representative. Nor has the General
Counsel shown when the remark was made or that the
remark was itself coercive or made|in a context of coer-
cion. Accordingly, 1 shall dismiss this allegation of the
complaint as well.

Paragraph 5(d) of the complain} alleges that, on or
about May 12, 1980, Sandlin threatened employees with
loss of future wage increases if the employees selected
the Union as bargaining representhtive. The allegation
obviously refers to a date after the Board election which
was held on May 8. In his brief, {the General Counsel
refers only to the testimony of employee Gioscio, which
is reproduced here:

Q. Did you ever have any|discussions with any
supervisors about raises?

A. Yes, 1 did.

Q. Who was that?

A. Ron Sandlin.

Q. When did those discussidns occur?

A. About two weeks from|the time of the elec-
tion, I asked Mr. Sandlin aboug a merit raise and he
told me that he would have tp look into it, he told
me to get back with him in g4 couple of days, so I
did so and that time he put me¢ off again, he told me
to get back with him and he would let me know. So
the day of the election I aske him about my merit
raise and he said that he had|not had time to look
into it to ask him the following day which would
have been a Monday was Frigay when the election
occurred, so on Monday I asked him and he told
me that the company attorney advised him not to
give out any raises until this mess was resolved and
I asked him what mess this|was and he said the
union, and I said that I thought all of that was taken
care of at the election and h¢ said they had a vote
that was marked yes and no that they had to deter-
mine how that would come out and that would take
about forty-five days to do that.

Gioscio’s testimony is unclear t¢ me and completely
devoid of context. Sandlin testified credibly, coherently,
and in detail about the conversatioh. Apparently, Gioscio
asked about a cost-of-living raise|prior to the election.
Sandlin told him he had no contr¢l over the matter and
that he did not know what was going to be done about a
cost-of-living raise. Gioscio and hnother employee ap-
proached Sandlin 1 or 2 days dfter the election, and
asked if the employees were going to get a cost-of-living
raise. Sandlin replied, “No, not at this time, on advice
from our lawyer.” Sandlin testified that he said this be-
cause Respondent’s attorney gave him the opinion that, if
a raise were given at this time, “if would look like brib-
ery for voting the union out.” Sapdlin also testified that
the final decision on whether and|when to grant a cost-
of-living raise is basically made by President Booher, al-
though he, Sandlin, decides whejn employees are to be
granted merit raises.

First of all, 1 credit Sandlin’s {estimony over that of
Gioscio’s concerning the conversdtion which took place
after the election about the granting of raises. Sandlin’s
testimony both on this point and ds a general matter was

clearer and more candid and reliable than Gioscio's.
Moreover, the record shows that Gioscio was not due
for a merit increase until May 15, 1980, 2 days before he
was laid off. It is thus more likely that the conversation
dealt with cost-of-living increases as Sandlin testified
rather than with a merit increase as Gioscio testified.
The record also shows that on May 31, 1980, just 2 or 3
weeks after Sandlin’s remarks to Gioscio and the other
employee, the employees were granted a cost-of-living
raise. Some employees were on layoff status at this time,
but, when they were recalled, they were also granted the
cost-of-living raise. In the past, Respondent had granted
employees across-the-board cost-of-living raises on Janu-
ary 28, 1977, November 11, 1977, May 5, 1978, and on
May 12, 1979. 1 find no established practice or pattern in
the dates when these increases were granted.

I do not believe that Sandlin’s response to Gioscio’s
question concerning a cost-of-living raise amounted to a
threat that such raises would be withheld if the employ-
ees selected the Union as alleged in paragraph 5(d). First
of all, the election had already taken place, and, although
there may have been objections filed to the results of the
election, nothing that Sandlin said made the raises condi-
tional on either how the employees voted or how the
election would turn out. Moreover, it is clear that Sand-
lin had nothing to do with the granting of cost-of-living
raises, and his remarks effectively said so, leaving the
matter up to Respondent’s lawyer. Any apprehension the
employees may have felt, that the raises might be condi-
tioned on the eventual conclusion of the election pro-
ceedings, was removed when, 2 or 3 weeks later, em-
ployees were given a cost-of-living raise. Sandlin’s re-
marks, thus, could not have had any significant coercive
impact and certainly none at all after May 31, 1980. Ac-
cordingly, I shall dismiss the allegation in paragraph 5(d)
of the complaint.

Paragraph 5(e) of the complaint alleges that, on or
about March 28, 1980, Propes threatened employees with
discharge if they continued to support the Union. The
General Counsel makes no mention of this allegation in
his brief, even though, as the Charging Party and Re-
spondent candidly state in their briefs, there is no evi-
dence in support of the allegation in the complaint. A
conscientious government counsel has a responsibility to
withdraw allegations, which are unsupported by the
record, or at least to advise the trier of fact that there is
no evidence to support the allegation. The allegation in
paragraph 5(¢) of the complaint is, of course, dismissed.

Paragraph 5(f) alleges that, on or about March 25,
1980, Propes interrogated employees concerning their
union activities and threatened employees with loss of
holiday and vacation benefits and other benefits if they
supported the Union. The General Counsel apparently
relies on the testimony of employee Walter Butler to
support this allegation. Butler testified as follows:

Two days after I signed the union card, coming
back from supper, my foreman Wimp stopped al my
cutting table and was talking to me about it, he
asked me if I knew anything about it and 1 said yes,
he asked me if I had signed the union card and 1
told him yes, and he acted like it had got him a
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little bit mad and he {old me that by getting a union
in we would oh, we Wwould lose our holiday our va-
cation pay and he spid that because I signed this
card that it did not ldok too good for me that things
could go bad for me.:

Butler signed his authorization card on March 24, 1980.

Propes testified that he |had no knowledge that Butler
was involved in the unign campaign and never asked
Butler if he had signed a union card. He denied that he
told Butler that ‘“things cpuld go bad for him,” or that
he could lose holiday or vacation pay.

1 do not credit Butler. He was quite clear that the con-
versation with Propes took place 2 days after he signed
his card, which would place the conversation on March
26, 1980, a date on which his attendance record shows
he was absent. Moreover, it is highly unlikely that
Propes approached Butler| as he testified. Butler’s testi-
mony is unclear as to how|the discussion began. There is
no other evidence that Propes knew that Butler had
signed a union card. Butler had not signed a card on
March 21 when Propes had leafed through the cards so-
licited by Pope on that day. There was thus no reason
why Propes would apprdach Butler and question him
about the Union. Nor was there any reason for him to
say that “things would go bad” for Butler since, by all
accounts, Propes considered Butler a good employee and
recommended to Sandlin that he be retained and given
another chance when Sanfllin reviewed Butler’s record
at the end of his probatiopary period. In these circum-
stances, 1 do not credit Butler’s testimony that Propes
questioned and threatened| him as alleged in paragraph
5(f) of the complaint.

Paragraph 5(g) of the ¢omplaint alleges that Propes
threatened employees in late April or early May 1980
with loss of holiday and Wacation benefits if they sup-
ported the Union. The General Counsel apparently relies
on the testimony of employee Mike Grever to support
this allegation. Grever testified that, about a week or
two before the election, hq was sitting in the break area
with Propes and employees John Williams, Johnny Fer-
guson and, he believes, Wallter Butler during the second-
shift lunchbreak talking abput the Union. His testimony
on this point is devoid of context. He simply testified
that “Winfrey Propes said |that the company could take
away our holiday benefits.T No other participant in this
alleged conversation corroborated Grever, with the pos-
sible exception of Williams.| Williams testified that a simi-
lar conversation took place on or about March 21, or
wherein Propes “was telling us about if the Union got in
that if Pat wanted to he cquld cut off the holiday bene-
fits and close the shop down if he wanted to.” Williams

not only testified to a different date but also added a new

threat which was missing i

Grever’s account, thus cast-

ing a serious doubt on the testimony of both employees.

1 viewed Williams as an ung
exaggerate in describing thd
cross-examination, admitted

eliable witness. He seemed to
Propes conversation and, on
to not telling the truth in a

statement given to Respondent’s attorney. Grever’s testi-
mony was, as I have indicated, too sparse upon which to

make a finding. Butler, w

ho testified, was not asked

about this conversation. Propes denied making any such

threat. 1 shall therefore dismiss the allegation in para-
graph 5(g) of the complaint.

Paragraph 5(h) of the complaint alleges that on March
21, 1980, Propes interrogated employees about their
union activities. The General Counsel apparently relies,
for support of this allegation, on the testimony of Wil-
liams that he had a discussion with Propes and another
employee about the Union. According to Williams,
Propes initiated the discussion by asking him if he signed
or received a card “from Art.” Williams testified about
further remarks by Propes which allegedly threatened
layoffs *“if the union got in.” The General Counsel did
not allege this threat as a violation. The other employee
did not testify. I do not credit Williams. 1 believe he em-
bellished his testimony and was generally an unreliable
witness. He made a prior statement to Respondent’s
counsel that he was never threatened or questioned by
Propes. He admitted that he did not tell the truth in that
statement, which was signed by him, even though it is
not shown to have been given under ocath. Williams tried
to explain the earlier statement to Respondent’s counsel
by stating that he feared for his job when it was made.
However, the record also shows that he signed a state-
ment making it clear that participation in the interview
with counsel was voluntary and that there would be no
retaliation against him for answering the questions. Al-
though I am aware of the possible inhibitions against full
disclosure on the part of employees when talking to an
employer’s counsel about unfair labor practice charges, 1
am convinced that Williams’ inconsistent prior state-
ment—at a time when he had no idea he would be a wit-
ness for the General Counsel—reflects on the general re-
liability of his testimony. In any event, I found Williams
to be an unreliable witness even without considering the
prior inconsistent statement. For example, he embellished
the alleged Propes interrogation with threats so similar
to others alleged in this case that had counsel for the
General Counsel been informed of them, he undoubtedly
would have included them in the amendment which en-
compassed the alleged interrogation. Finally, Williams’
testimony was not sufficiently detailed to warrant a find-
ing of coercive interrogation. In these circumstances, I
shall dismiss the allegation in paragraph 5(h) of the com-
plaint.

Paragraph 6 of the complaint alleges that Respondent
discharged employee Walter Butler because of his union
activities. In view of my finding set forth above rejecting
Butler’s testimony concerning a conversation he alleged-
ly had with Propes on March 26, 1980, there is absolute-
ly no evidence of union animus directed toward Butler
for his union activities. Indeed, he engaged in no union
activities except for signing a union card. So did 13 other
employees. Butler was not a leader in the campaign, and
neither Propes nor Sandlin knew he signed a card or was
involved in the campaign. There is thus no reason for
Respondent to have singled Butler out for discriminatory
treatment. Accordingly, I find that the General Counsel
has not even established a prima facie case of a violation
of the Act in Respondent’s discharge of Butler.

In any event, I find that Respondent would have fired
Butler even in the absence of his union activity. In con-
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nection with this finding, 1 distuss below Butler’s em-
ployment history and the circumistances of his discharge.

Walter Butler began his emplpyment on February 25,
1980. He was discharged by [Plant Foreman Ronald
Sandlin on April 11, 1980, for ejcessive absenteeism. Re-
spondent considers new people ps probationary employ-
ees for the first 30 days of thdir employment. Butler’s
probationary period ended on March 25, 1980. Respond-
ent has a written rule that an employee who is absent 10
days “without 8 excused absencés” will be laid off for |
week and will be terminated if he is absent 13 days
“without 10 excused absences.” Respondent also has a
rule, which is unwritten, covering absences with respect
to probationary employees. That rule provides that if a
new employee is absent twice within his 30-day proba-
tionary period, he will be discharged. Sandlin credibly
testified that he informed Butler jof this rule when he was
hired. Other employees testified| that they were told of
this rule when they were hired.

Butler was absent twice in the first 30 days of his em-
ployment. Sandlin considered them excused absences be-
cause Butler produced a doctor’ excuse for his absences.
Sandlin was unable to talk to Butler at the end of his
probationary period which fell on a Tuesday. Butler was
absent again on Thursday, Mardh 26, and the following
Monday, Tuesday, Wednesday, and Thursday, March 31,
April 1, 2, and 3. Three of thesd absences were excused.
As a result of these absences, [Sandlin decided against
giving Butler what would have |been an automatic raise
at the end of a probationary |period and decided to
extend his probationary period another 30 days. He
spoke with Butler. Sandlin had checked his timecards
over the past weekend, as he normally does, and he told
Butler that under normal conditibns he would fire Butler
for his absenteeism. However, he told Butler that he had
checked with Propes, Butler’s sgpervisor, who said that
Butler was a good worker with good potential. As a
result, Sandlin told Butler he would retain him for an-
other 30 days. He told Butler thét, if he did not miss an-
other day, he would get his rais¢, but if he did, whether
it was excused or unexcused, he would be terminated.
Sandlin was not sure whether this conversation was on
April 4 or 7.5 If Sandlin’s weekend review was on Satur-
day, March 29, he would not hdve had any opportunity
to talk to Butler until Friday,| April 4, the first day
Butler came to work after the gnd of his probationary
period. He also testified that hel may have forgotten to
talk to Butler on Friday and tdqlked to him instead on
Monday, April 7.

Butler was absent again on Wednesday, April 9, and
Sandlin discharged him on April| 11 when he came in to
pick up his check. At that time, Butler brought in a doc-
tor’s excuse for his absences on |April 9 and 10. Appar-
ently, Butler did report to work pn April 9, but left after
a short period because he was dick. He told Propes he
was sick and was going home.| Propes denied that he
gave Butler permission to go home. Propes took no part

5 Butler testified that the conversation ook place at some earlier time
and that Sandlin did not specify that an uhexcused absence could not be
tolerated. | accept Sandlin’s account of the conditions he established for
Butler's continued employment.

in the discharge. Sandlin has fired several other proba-
tionary employees for excessive absences.

It is clear from the above recitation of the evidence
that Respondent fired Butler for his excessive absentee-
ism. There is no evidence that the discharge was based
on his minimal union activities. Accordingly, 1 will dis-
miss the allegation in paragraph 6 of the complaint relat-
ing to the discharge of Walter Butler.

Paragraph 6 of the complaint also alleges that, since an
unknown date in May 1980, Respondent withheld
“promised and periodic merit and wage increases from
its employees™ in order to discourage union activities in
violation of Section 8(a)(3) and (1) of the Act.

The General Counsel apparently alleges that Respond-
ent denied both merit and cost-of-living raises to employ-
ees because of the union activities, although the com-
plaint is certainly not clear on the latter point. The Gen-
eral Counsel has not proved a violation by a preponder-
ance of the evidence.

As 1 have discussed previously, Respondent grants
two types of raises—cost-of-living raises which are essen-
tially determined by President Booher and merit raises
which are determined by Sandlin. There is no evidence
that the cost-of-living raises were promised in 1980. The
history of the raises in the past does not establish a pat-
tern, but, if it did, the May 1980 raises were not outside
the pattern. In the past 2 years, raises had been granted
on May 5 and 12. In 1980, the raises were granted on
May 31. Although the election took place on May 8§,
there is absolutely no evidence that cost-of-living raises
were deferred until after the election for the purpose of
influencing that election. The Charging Party asserts
some kind of skulduggery in the delay of raises until late
May because a number of union card signers, including
Gioscio, Grever, and Gregory Hall, were laid-off on
May 17, 1980, and presumably did not share in the
bounty of the May 31 raises. This argument fails com-
pletely because there is no allegation or evidence that the
May 17 layoffs were discriminatorily motivated. More-
over, there is evidence that Gioscio and Grever were re-
called, and, when they were recalled, they received cost-
of-living raises. Indeed, three other laid-off employees
were recalled and received their cost-of-living raises at
that time. In these circumstances, it is clear that the Gen-
eral Counsel has not met his burden of proving that the
cost-of-living raises granted on May 31, 1980, were with-
held in order to discourage union activities or otherwise
influence the employees’ protected concerted activities.

As to the merit increases, Sandlin credibly testified as
follows about the criteria he uses in determining if an
employee should be given a merit raise. He looks to an
employee's attendance and tardiness record, takes into

consideration when the employee last reccived a raise,
and considers the quality of an employec’s work. He also
explained that, although he may consider an cmplovee
for a merit raise every 90 days, he has no tickler system
which notifies him of when an employee 15 due 1o be
considered for a raisc. He simply wints for an cmployee
to ask him for a raisc. Finally. mern rmses are wiized o
reward good workers: they are not goarantecd.
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Only three employees testified to having asked for a
merit raise and not having received one. These were
Gioscio, Hall, and Grever. Gioscio testified that he asked
Sandlin for a merit raise afout 2 weeks before the elec-
tion and was allegedly put off and did not receive the
raise. Sandlin testified that Gioscio did not receive a
merit raise because he was fot due to be considered for a
merit raise at that time. Sandlin’s testimony is confirmed
by documentary evidence, which establishes that Gioscio
was not due for a raise until May 15, 1980, 2 days before
he was laid off. Hall testified that merit raises were not
promised but that he believed he was due a raise on May
7, which he did not receive. Sandlin testified that Hall
did not receive a raise in May 1980 because his 90-day
period was not completed.| Documentary evidence con-
firms that Hall was not dhe for a raise until May 14,
1980, 3 days before his lay¢off, not on May 7 as he testi-
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an in the warehouse. Ac-

cording to Sandlin, a leadmadn is “‘someone outstanding in
his field and knows all asp¢cts of the job, usually does
what I tell him, as a supervisor he also knows all the as-
pects of the job but he has the right to change my deci-
sions if he sees something ¢lse needs to be done.” It is
uncontroverted that Cunnipgham has no authority to
hire, fire, discipline, promote, or suspend employees, and
he has never exercised such authority. Sandlin testified
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that Cunningham has in the past recommended that an
employee should be fired or disciplined, but, in that case,
Sandlin would independently assess the situation. Sandlin
has often failed to follow Cunningham’s recommenda-
tions. Cunningham and the other leadmen—who voted in
the election—earned $6.55 per hour, while supervisors
earned $7 per hour. The evidence is uncontroverted that
Cunningham performs the same job functions as the
other employees in the warehouse except that he also
fills out bills of lading. Gioscio testified that Cunningham
had assigned him work to do outside of the warehouse.
Cunningham testified that he only did this when he was
told to do so by one of his supervisors. It is clear that
Cunningham does not direct employees or exercise su-
pervisory functions in the name of management, or by
utilizing independent judgment. Accordingly, Cunning-
ham is an employee and entitled to vote in the election.

B. The Objections

The question is presented, by both the Charging
Party’s objections to the May 8 election and the General
Counsel’s request for a bargaining order, of whether Re-
spondent’s violations of the Act were sufficient to inter-
fere with a free and fair election. I have found that Re-
spondent violated the Act in only one instance during
the election campaign. This was when, on March 21,
1980, Night Superintendent Propes removed signed
union cards from employee Pope’s jacket pocket, read
them one by one, and opined that President Booher
would close the plant if the Union won representation
rights. This incident took place in the presence of em-
ployees Pope and Gioscio. Another employee, Albert
Guy, was in the general vicinity and saw Pope talking to
Propes but he did not see or hear anything else. He testi-
fied, “I was over on the other side of the shop and I seen
them over there talking.” There was no evidence that he
saw Propes take the cards from Pope’s jacket and read
them, that he heard Propes’ threat, or that he was told
these facts.

The Propes incident cannot provide a basis for over-
turning the election. First of all, the incident took place
on March 21—4 days before the filing of the election pe-
tition itself. It is settled law that only objectionable con-
duct which occurs after an election petition is filed may
be considered in determining whether the election should
be set aside. The Ideal Electric and Manufacturing Com-
pany, 134 NLRB 1275 (1961).

In any event, there is no evidence that the details of
the Propes incident were known by or disseminated to
any other employees besides Pope and Gioscio or that
the effects of that incident on Pope and Gioscio lingered
until the May 8 election. Both were leaders in the union
campaign. Pope did not vote in the election. The record
is silent on why he did not vote, or even whether he was
employed at the time of the election. He was in the
Army and no longer employed by Respondent when he
testified at this hearing. Gioscio was the Union’s election
observer. Propes himself was not a high level supervisor.
His threat of a plant closing was in the nature of an opin-
ion as to what President Booher would do based in turn
on what his father had done in what Propes viewed as
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7 In the event no exceptions are filed as provided by Sec. 102.46 of the
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shall be deemed waived for all purposes.
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1. Cease and desist from:

(a) Removing union authorization cards from the per-
sonal effects of employees and reading them individually.

(b) Threatening employees with possible plant closure
if employees select a union as their bargaining repre-
sentative.

(c) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them under Section 7 of the Act.

2. Take the following affirmative action which is
deemed necessary to effectuate the policics of the Act:

(a) Post at its place of business in Indianapolis, Indiana,
copies of the attached notice marked ‘“Appendix.”8
Copies of said notice, on forms provided by the Regional
Director for Region 25, shall, after being duly signed by
a representative of Respondent, be posted by it immedi-
ately upon receipt thereof, and be maintained by it for 60
consecutive days thereafter, in conspicuous places, in-
cluding all places where notices to employees are cus-
tomarily posted. Reasonable steps shall be taken by Re-
spondent to insure that said notices are not altered, de-
faced, or covered by any other material.

(b) Notify the Regional Director for Region 25, in
writing, within 20 days of the date of this Order, what
steps Respondent has taken to comply herewith.

IT 1s ALsO ORDERED that the Regional Director for
Region 25 shall open the challenged ballot of James
Cunningham, count it, and ce:tify the results of the elec-
tion in Case 25-RC-7432,

8 In the event that this Order is enforced by a Judgment of a United
States Court of Appeals, the words in the nolice reading *“Posted by
Order of the National Labor Relations Bourd™ shall read “Posted Pursu-
ant to a Judgment of the United States Court of Appeals Enforcing an
Order of the National Labor Relations Board.”

APPENDIX

NoTICE To EMrLOYEES
PoSTED BY ORDER OF THE
NATIONAL LABOR REILATIONS BOARD
An Agency of the United States Government

After a hearing at which all sides were permitted to
submit evidence, the National Labor Relations Board has
ordered us to post this noticc.

WE WILL NOT remove union authorization cards
from the personal clfects of employees, and read
them individually.

WE wiLl. NoT threaten employees with possible
plant closure if they select a union as their bargain-
ing represcntative.

Wi win, NOT in any like or related manner in-
terfere with, restrain, or coerce employees in the
exercise of their Section 7 rights.
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